OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GIRALD C. MANN
ATTORMEY GENERAL

Honorable Geo, A. Shc?flrd
¢ ler of Publiec Ascounts
Aus o Toxas

Dear Sirs Opinion Mo, 0-475

sl by & non-

Your letter of Jul: oo
conaeraning the taxadllity of te reads as fol-
lows: _

“The deceased diod

been considereble discussion in
from time to time with regard

xabllity of this nature of asset, and
novw since the decision of the United itates Bup-
reme Court in the Utah ocase, the question has
become rather seriocus,

“Ne wish to be advised whether or not this
interest is taxable undsr Chapter S-A of our
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Inheritance Tax lavs, I attach the complete of-
fice file of the above estate for your use in
this coonection.”

The qQquestion of ths nature of an interest in s part-
nership, and its situs for inheritance tax purpcses, vas con-
sidered in the copinion of Assistant Attorney Gensral John
NoXay addressed to you under date of August 5, 1937, relat-
ing to the estate of J. A. lamb, We quote from that opinion:

"The Question you viah answered is whether
or not a partnership interest in realty owned, by
4 non-residant decedsent is taxabls in Texas undsr
the Inheritance Tzx Law of this state,

*You are respectfully advised that this parte
nership interest even though the partuership
Y be in the nature of reeal property, is
not taxable in this State due to the fact that
its situs iz at the domicile of the ovner. The
full discussion of the law regarding partansrships
syppears in Vol. 352, Tex. Jur. 207~-595.

“Texas cases wvhich define E;rtnnr's interest
as an intangible interest are O vs, Maroum,
15 5. W, 5693 Moore va, Steele, 67 Tex. 435;
Bherk va, First Nationel Bank of Harford, et al,,
206 5. W, 507. B5es alsc Gleason & Otis on In-
‘heritance Texation, 4th Ed., page 590.

“The U, 5. 8. Ct. has laid down tbe rule
that the interest of a partner in partnership
assets constitutes a chose in action and is in~
tangible personal property subjeoct to tranafer
inhsritance tax in the State decedent'e domi-
cile. 3Jee Blodgett va. Silberman, 2T7 U. 5. 1."

% ‘Unquestionably this opinion correctly stated the law
a8 of the date it vas written. That a partnership interest is
an ‘intangible™ asset even &8 to the real sstate owned b{h:hn

E‘rtnsrl is undnuhtodlz‘ltill the lav in Texas. But
octrine t intangible assets are subject to an inheritance

tax only i{n the state of the owner's domxicile (Farmers! Loan &
Trust Co. v. State of Minnesota (1929), 280 U. 5. 204, 7k L. E4,
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3@, 50 5. Ct. 98, 65 A.L.R. 1000; Baldvin v. Missouri (1930)
2 UO 8. 5%' 7~ L. m. 1056, 50 3. Ct. ‘}6’ 72 A.L.R. 1}0},
First National Bsnk vs,. Meine (1931) 28% U, &, 312, 76 L. Ed.
313, 52 5, Ct. 174) was nncquivocublz overruled by ths United
States supreme Court on /pril 27, 1942, its decision in
State Tex Commission of Utah v. Aldrieh, >. Ct, 1008, 86

L. Ed, 911, Ths opinicn of the Court in the Aldrich csase re-~
vives the authority of Blaskstone v. MNiller, (1903) 188 U,s,
189, 8% 5, Ct. 277, AT L. B4, 439 (vhich had been overruled
by Farmers' Loan & Trust Co. v, Ninnesota, supra) and sccepts
as the Jjurisdicticnal basis for state inheritance taxes the
critericn championed by the dissenting opinions in the three
casss first above clted, i.e,, 1f & State, LY its law, gives
protection to property or effeot to a right property, it
may exact an inheritance tax upon the transfer thereof ae a
"quid pro quo.” Applying this criterion to a partnership in-
tereat in Texss re estate ovned by s non-resident 1t wculd
appear that the lav of Texas gives protestiocn to the physical
property of the partnership, and givea effeat to & partnership
interest tlierein, and thersfore Texas may demand an inheri-
tance tax wpon the transfer of the partnersbhip interest at the
death of the partner, though he be domiociled in another _tate.

The constitutiomal inhibjitiocn against the taxation
of intangibles by any state other than that of the decedent?ts
domicile, having bLeen removed by the Aldrich case, such a
partnsrsaip interest ocwned by a non-resident in Texss real
eatate is, ve bellieve, taxabls under Article 7117, RK. C. S.,
1925, which reads in part asz followat

'f%%%_zgggg§§1_y1th1n the jurisdietion of

this 5tate, real or personal, eorporate or in-
eorg:rate, interest therein, . . . wheth-
er belonging to itanta of this Btate or to
persons vho are not inhabitants, regardless of
vhethser such property is located within or with-
out thils 3tate, vhich shall pass abaclutely cor in
trust by will or by the laws of descent or distri-
bution of this or any other State . . . shall,
upon pasaing to or for the use of any person, cor-
pornt%on or association, be subjecst to a tax.

o o o (Emphasis ours)
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You state that since the value of the decedent's
tosrship intersst in Texas real estate in the Wildbur L.
#ll estate does not amount to as much as the dbensficiary's
apecific exsumpticn, no tax is due under Chapter 5 of our in-
heritance tax law, which includes Article 7117 quoted above.
You then ask vhether & tax might be dus thereon under Chap-
ter S5-A of Title 122, Deing Article 714da, Vernon's Annotat-
ed Civil statutes of Texas, Chapter 5-A vas ana¢ted by the
legislature in 1933 with the p e and inteantion (as stat-
ed in 3Bection 3, thsreof) "to ¢ ¢t ocaly 4 suffiolient ad-
ditional tax, wvhan necessary, for the 3tate to get the full
benefit of the eighty (80) g:rccax credit to the State pro-
vided for by Section 301, pter 27 of the Federal Revenus
Aot of 1926." subsestion (b) of said Act, (vhiech appears sa
§ 813, Title 26, U.5.C.A.) provides in part:

“(b) Estate, gggcag!§0na legacy, and in-
PR Pe et atog vith the shount oF Aag sstate,
. cre vith the amount of any estate,
inheritance, ls ¢ OF sugcessian taxes setu-
&1ly pkld ‘te any State ar Territory or the Dis-
trict of Columbie, or any possession of the United
States, in respect of any propsrty included in the
gross estate {not including any such taxes paid
with respect o the estate of a person other than
the decedent). The eredit allowed by this sub-
section shall not exseed 80 per centum cof the tax
imposed by secticun 810 ., . . ."

Further indicetica of the legislative purpcse in
the ensctment of Chapter 5-4 is to De found in B8ections 8, 1k
and 15 therecf, vhich read as follows:

. %sec, 8, Sections 1 to 7, inclusive, of
this Chapter shall alvays De construed 30 as not
to inoresse the totsl smount of taxes gavthlo
to the State and the Pederal Government comdined
upon .the estates of decedents, the only purpose of
said edditional tax dbeing to £akn full sdvantage
of the eighty (80%) K:r cent credit sllowed by
the Federal Revenus Aot of 1926, to those wvhe have
paid any estste, inheritance, legacy, or succession
tax to any 3tate or territory or to the Diatriet




ERonarable Geo. H., .hepperd, page S

of Columbis, in respeot to any eropcrty inocluded
in the decedent's gross estats.

“Sec. 1A. The ipheritance tax that ia here-
by imposed upon svery beneficiary's share of the
estate of a non-resident decedent shall be 2 tax
vhich, in amount, bears the sams ratio to the en-
tire tax for whieh the benseficiery's interest
vould be liable if the entire estatese were situat-
ed in Texas, as the total valus of the benefi-
clary's share of the decedentts estate whieh 1e
situated in Texma, before allowsble beneficimry
deductions are made, bears to the total value of
the bensficiary's entire share in the estate of
the non-resident decedent wherever situated, bc-
fore allowable beneficiary deductions are made.”

"section 15. Im the event s resident of
this state dles, Jeaving any estate subject to
an inharitanse tax, situs tg:rtly within and
partly vithout this Jtate, inheritance tax
inmposed upon the share of any benelficlary of
said estate aitusted in Texas shall be a tax
which shall bear the same ratio vo the amount
such tax vould be if his entire share and intarest
wvere situated in Texas, bhefore allovable bensfi-
cliary deductions, bears to the total value of
such hcnafioiary‘: share in such decedentts es-
tate, vherover asituated, berorc allovable bene-
ricilry dedugiions are wade."”

In 193’a Chapter 5-A was snasted, it ves settled
lay, under the dogtrine announced by First National Bank ve,
Meine, supra, that no property, vhether tangible or intangi-
ble, could be subjoct to an inheritanse tax in more than one
State, At that time intangibles eould be taxed only by the
Jtate of the docodent's domicile. Texas e¢ould not have col-
lected an inheritance tax upon intangibles of any nature owaned
by & non-residont, either under Chapter 5 or Chapter S5-A. It
is not to be presumed therafors, that the legislature intended
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Chngtor 5-A to apply thereto. It is a wvell-recognizedé rule of
statutory construction that statutes are to be eonstrusd in the
light of conditions and the lav existing as of the date of
their ensotment. Rsilroad Commission v, T. & N, 0, Reilvoad
Co., A2 3, W, (24) 109.

The ahove quoted provisicna of Chapter 5-A clearly
indicate that the leglslsture ¢ould not have intended the tax
theredy imposed to apply to any property upan whigh transfer
taxes might be ¢ollected Ly more than one 5tate. The practi-
cal confusion resulting when tvo or more states should eaeh
attempt to collect BOF of the Federal tax is self-evident., If
Texas were to collect 80% of the Federal tax on intangible
property upon which the State of the decedent's domicile was
also levying a tax equal to 80% of the 1326 Pedersl tex, this
sane property would be taxed st 160X of the Pederal tax; a re-
sult vhich is menifestly ridiculous, and wvhiohk would be in
conflict with the express direction of secticn 8 of Chapter
S5-A which requires that the Chaptor “shall alvays be c¢onatrued
80 as ot 1o inareste the total amount of taxes payadble to the
State and the Federal Government combined,"

We eonslude, therefore, thst Chapter 5-4 muat bLe
conatrued in the light of the prevailing lav on the juriadioc-
tion of Jtates to impose inheritance taxes as of 1933; which
means that the tax ixposed by Chapter 5-A can be applied only
to such property as Texar had Jurisdiction to tax under the
dootrine of Firat National Bank v. Maine, aupra. It follovs
that no tax ¢cen be imposed under Chapter 5-A on the partner~
;hip 1::oroat in Texas real estate owned by Wilbur L. Ball,

eceased.

We are roeturning your file on this estste hereswith,
W“l Pt Yours very truly
) y; ATTORNEEY GENERAL OF TEXAS
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